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07/75 | Before MISHLER, CH. J.- Indictmentfiled _ 


6/75 Before PLATT,J.= Case called- Motion for bail 1 reduction ¢ ae? mok{git de 
nied from the bench 


Wars, we 


driguez pres 
on ers a lee. of *not guilty - May 5, 1975 for t trial - motion elon argued. be 
| by the « deft for _reduction of _ bail - bail _modified t bo 825.0) 000 
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“of the surety. alls I Seem mabicta a) 
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PROCEEDINGS 


a perinitemmslianen items 
Notice of motion to dismiss filed ret. 5/2/75 a f 


Notice of motion to suppress filed ret. 5/2/75 e 


Before MISHLER, CH.!.- Case called- Motion tocdismiss argued- decisionte: 
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motio: to suppress 
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consent. a 

5-6-7 Govts Notice of Readiness for trial filed 
5-27-76 Before MISHLER, CH J - case called -no appearance 
without date. 


6-6-75| Before MISHLER, CH J @ 
a trial date. 


ia a ER 
| 20/75 |Before MISHLER, CH.J.- Case called Adjd to 7/11/75 to set trial date 
d- deft and counsel prese ¢-trial ad 


“7/11/75 Before MISHLER, CH.J. - Case calle 


adid to 9/22/75- deft waives right to speedy trial oe 
8-11-75 By MISHLER, CH J - Memorandum of Decision and Order filed denying F |, 


_——— 


motion of deft for dismissal of the indictment because of pre- 


indictment delay. 
9-22-75 Before MISHLER CH J - case called - deft present - adja without’ date-. | 


counsel for the deft Irving Katcher, Esq. on trkzal in another Court.', 
11-20-75 Before MISHLER, CH J - case called - adid to Nov. 26, 1975 for trial, . 
11-24-75 Before MISHLER, CH J - case called - adjd to Dec 8, 1975 for trial © 
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s - trial adjd 


case called - adjd to June 20, 1975 to set 
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on consent. 5: 


/8 Before MISHLER, CH.J.- Case called- deft and counsel present-interprater| 


____|present- case set down for 12/22 £ Pee | \ GRC eeIrent Eres Ceere 
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2/22/75 Before MISHLER,CH.J.- Case called- Deft and counsel present-On consent'¢ 

the deft the case is adid to 1/26/76 for trial oo 
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ae Before MISHLER,CHJ.- ,Cas alled- deft and counsel resent- interpreter 
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present - Interpreter E.Rodriguez present - trial resumed - 
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~~“ JUDGMENT AND PROBATION/COMMITMENT ORDER 


* JOSE GABRIEL VELEZ-viae 
secs sn eos tn eo <i i i ts en ie ii wel 


In the presence of the attorney for the government Ont OAV _YEAR 
the defendant appeared in person on this date —— 18 1976 


COUNSEL L__J WITHOUT COUNSEL However the court advised defendant of right to counsel and asked whether defendant desired to + 
have counsel appuinted by the court and the defendant thereupon waived assistance of counsel. 


LX) WITHCOUNSEL (t__._ — Irving Katcher 


(Name of counsel) 


Lf) GUILTY, and the court being satisfied that, |___j NOLO CONTENDERE, 
there is a factual basis for the plea, 


LJ NOT GUILTY. Defendant is discharged 
XX Guitty. 


Defendant has becn convicted as charged of the offense(s) of violating T-21, U.S.C. Sec.841(a) (LD ; 
qwone&® (in that on or about August 7, 1973, the defendant, did knowingly and’: 
vocment: ( intentionally distribute epproxiuately 34.39 grams (uet weight) fee 

cocaine hydrochloride, 4 Schedule IL narcotic drug controlled 
' gubstance ’ : 


There being a finding/verdict of 


1 it Wr dabiie ot 


‘ ‘ . 
rs ity 
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au" ‘ H ' e¢ ° oe 
if : uy 4 ‘ ? 
: ‘ eg F 
The court asked whether defendant had anything to say why judgcent should aot be pronounced, Because no suflicier! acse to the contthey 


. was shown, oF appeared to t-> court, the court adjudged the defendant guilty as charged and convicted aid ordered that’ The defend, id 
hereby committdd to the custody of the Attorney General or his authorized representative for imprisonment for a period of... .. 5 


5 ' 


\ aTENCE 3:years and special parole term of 10 years, If the defendant 
| OR .. 48 to be deported kis not to re-enter the United States, its 


— territories or possessions during his special parole tern. 
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a JUN 1 8 1976 


TIME Ata... coer cree 
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In edition oo the special conditions of probation impused above, tt ts hereby ordered that the gcneral conditions of Ptuacon set owt on the 
fever .ide of this pudgenent be inposed. The Cow! may change the conditions uf predation, redice or extend the period oi probation, and at 
any time duct, the probation period of within a wasimum probation period of five years permitted by law, inty Issue a warrant and revok: 
probation for 4 vivlation Oc .urring during the probation period. ¥ * 


ee oe ——— mene 


The court orders commitment to the custody of the Attornacy General and recommenes, 


it ts ordered that the Ch velvet 
» cortitied copy of this j.agment 
t commurtment tu fhe US. Mar- 
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INDICTMENT 


FEB 27 1975 


STATES DISTRICT COURT 
RN DISTRICT OF NEW YORK 


STATES OF *AMERICA 
- ageinst - oS ae ae 
24, 0.5.0, 41 (a) (1)) 
JOSE GABRIEL VELEZ-DIAZ, 


Defendant. 


THE GRAND JURY CHARGES: 


On or about the 7th day of August 1973, within the 
Eastern District of New York, the defendant JOSE GABRIEL 
VELEZ-DIAZ did knowingly and intentionally distribute approxi- 
mately 34.39 grams (net weight) of cocaine hydrochloride, a 
Schedule II narcotic drug controlled substance. (Title 21% 


United States Code, Section 841(a) (1) -) 


UNITED STATES ATTORNEY 


DECISION rated 
122 £0. WY 


AUG 11 1975 


TIME AM.....00-coeeee® 
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UNITED STATES DISTRICT COURT s Tee 
EASTERN DISTRICT OF NEW YORK = 


75 CR 141° 
UNITED STATES OF AMERICA 


' ' eagainst- ; Memorandum of Decision 
and Order 
‘JOSE GABRIEL VELEZ-DIAZ, 
Defendant. 
: August 11, 1975 
' MISHLER , CH. J. 
Defendant moves to dismiss the indictment because 
of pre-indictment aia 
: Defendant is charged with knowingly and inten- 
tionally possessing approximately 34.39 grams of cocaine 
on August 7, 1973. He was arrested pursuant to a warrant 
.on February 18, 1975, and the indictment was returned on 
February 27, 1975. The defendant complains that he a 


recall what, where, I was and did on that 7th day of 


August, 1973." He also states that he cannot now find 


CRE OAR H A MRE IS ORR GEE NO 
ihe motion initially was to dismiss on the ground that 


defendant was denied a right to a speedy trial. It was 
obvious from the supporting affidavit and argument of 
counsel that the motion was addressed to pre-indictment 
delay. 


friends in the building in which he lived who have since 
moved and cannot be located and that "come, if not all, of 
these persons whom I might have been able to call and utiliz 
their testimony are not available." 

Defendant has the burden of establishing pre- 
indictment prejudicial delay, United States v. Smith, 487 
_F.2d 175, 177 (5th Cir. 1973), Schlinsky v. United States, 
379 F.2d 735, 737 (1st Cir. 1967). w. ss (RG Be 30- 
'cumben* upon the accused to demonstrate that the delay has 
' g0 impaired his capacity to prepare a defense as to amount 


to . . . a denial of due process . . .,"" United States v. 


Capaldo, 402 F.2d 821, 823 (2d Cir. 1968). Defendant's 


claim that his memory was dimmed and the general claim of 
possibie lost testimony through the delay is not enough. 

United States v. Foddrell, ____ F.2d ___ (2d Cir. July 28, 
1975, Docket No. 75-1048). The defendant has also failec ' 
show that the government's delay was designed to harass or 
gain tactical advantage through the delay, United States v. 


Marion, 404 U.S. 307, 313, 92 S.Ct. 459, 459 (1971). 


The motiou is in all revpects denied and it is 


SQ ORDERED. 
( Z 4 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


eT et eet eo 


UNITED STATES OF AMERICA., 


Plaintiff, ’ 
~Against- 
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SO0SE GABRIEL VELEZ~-DIAZ 


Defendant ’ 
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a) 61976 
225 Cadman Plaza East 
Brooklyn, New York 
12:00 O'clock Noon 


HONORABLE JACOB MISHLER, 


Chief U.S,D.C.J. 


PAJL GOLDWERT, C.S.R-, 
Acting Official Court Reporter 


& Hereby cer.ify t:at the forer ing is 
@ true aid accurat: trans:ript ‘rom Dy 
stenographio notes inthi: proceeding. 


fuk Jee estat CAR 


*O.e 
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Official Court Ferporter 
U. Se District Court 


APPEARANCE 
DAVID G. TRAGER, ESQ. 
UNITED STATES ATTORNEY 
BY: ELIA WEINBACH, FSQ., AUSA 


IRVING KATCHER, ESQ. 
ATTORNEY FOR DEFENDANT. 


THE COURT: Mr. Weinbach. 

WR. WEINBACH: May it please the court, Judge 
Mishler, Mr. Katcher, Madam Porelady, ladies and 
gentlemen of the jury, in a few minutes you will be | 
asked to take this case into the jury room to delib- 


erate, to determine whether the government has 


you do so however, the government and the defendant 


| 
proved its case beyond a reasonable Goudt. Before | 


have the opportunity of reviewing with you the evi-~- 
denoe that has been presented in this Case. 

Remember tue evidence in this caso is only the 
testimony of the witnesses who have taken the stand 
and the exhibits that were received. Nothing else | 
is evidence. | 

The second purpose of summation is to sort out 
ths important details that have been brought in from 
th» unimportant ones, to sort ovt what the reel is- 


suxss are in th:.s case. 


Ag 


A trial is an effort to seek the trutn. It is 
not a battle where minor, irrelevant detail: score 
points on som mythical scoreboard. I asked you to 
recall my opening statement. If you recall that 
opening statement, I told you to pay particularly 
cl se attention to the testimony of Detective Horace 
Balmer. J asked you to remember the testimony of 
De sective Balmer because I think it is on that tes- 
timony, as well as the testimony of the defendant 
who took the stand, that you will determine whether 


or not, in fact, Mr. Velez-Diaz sold cocaine on Aug- 
ust 7, 1973 to Detective Balmer. 
In a little while, we will compare the testimony 


of Detective Brlmer and the testimony of Mr. Velez-- 
Diaz. There is obviously a conflict. Detective 


Balmer told you his story which was on that cay, he 


bought cocaine from Mr. Velez-Diaz, Mr. Vele~-Diaz 
gaid no, no such transaction took place. 

I will alec ask you to recall a word that Mr. 
Katcher used and we will go into that in a little 
more detail. That word was "motivation." You are 


not only asked when you consiier the testimony to 


consider what was said and to us* yoi'r conmon .‘ense 
and experience in everyday affairs but you are also 
ask:d why did a partioular witness say what he dids 
what reason, what motivation did he have to say that 
partioular stor’, We will go inco that in a little 
while. 


AlO 


As you are ali familiar, the charge in this case 
is a simple and important one. It charges that Mr. 
Velez-Diaz #014 cocaine on august 7, 1973. Judge 
Mishler will instruct you on the law. He will tel. 
you what the government must prove in order fer you. 
to find the defendant guilty. I submit to you, | 
ladies and gentlemen, that the only issue in this | 
case, which started out to be a short case, is wheth- 
er or not you believe Detective Balmer, Theat is all.| 
That 1s the cnly issue in this case. Whether or not | 
you believe, in fact, he bought cocaine on that day, 
August 7, 1973. 

Again, I would remind you, judge that issue 
golely on the evidence but also using your common 


experience and your everyday experience. As* your=- 


selves would you believe a man like Tetective Balmer. 
Would you believe a man like Jose Gabriel Velez-Diaz 


There have been a number of what I would oall 


in your everyday experience. | 


non issues in this case raised during tne lengthey 
sross-eramination by Mr. Katcher. I will review sev- 


ar.1 of those non issues. There was no question of 


the fact that Jose Velez-Diaz lived at 419 Franklin 
Avenue on August 7, 1973. He told you that on August 
7, 1973 he was in his own house. That is not an dr - 


SUN. 


All 

There is no quastion in this case, I subzit, 
ladies and gentlemen, that Exhivit 25 contains so- 
caine, You may recall, that the goverment called « 
D=A chemist, told you he had performed tests o: this 
white substance and based om the tests, hn concludes 
that this substance is cocaine. There is no question 
about that, 

You heard the witness sa) he has testified on 
mumerous Occasions, I believe he said 80 cases, and 
ask yourselves is there anything of the evidence 
which would show to you that there is any doubt that 
this is cOoaine, I submit that there is nothing in 
the evidence which would show you that. 

There is no question, too, that this coc.ine was 
gotten by DEA Chemist Marming from Officer Ronald 
Heckmui and Detsctive Balmer got this, of oo .rse, 
in the same condition that Detective Balmer purchased 
it from Veles-Diaz. 

{THE COURT1 Im 211 these sases when you say 
“there is no question,” I want tic jury to undorstard 
that you are saying you feel the procf is overvhelm 
bat by indicating that there is no question you are 
net saying that the defendant concedes any of these 


issues, 


MR, WEINBACH: ‘Thank you, your honor, I sutmit 


ladles and gent7emen, that afer you hve 16eer the 
tec simony you will have no qu:stion ti at tails cocaine 


Al2 


vR, <ATCHER: I do not want ° object. 


min COURT: I will allow him to say “no question" 


as long as the jury understands. 

mr. KATCHrR: If he says " in his mind.’ 
not saying that. Lat him add that. 

THE COURT: I will ask Mr. “ueinbach to refer to 
the evidence when you say " there is no quent!.on e- 
bout.” 

MR. WEINBACH? Another nonissue in this case is 
the use of a confidential 4nformant, Mr. Jazes 
Thomas. You will all mow that Detective Tomas 
testified that he went with Mr. Thomas on August 7, 
1973 to Mr. Diazs’ home. Detective Balmer +S not 
on trial. Mr. Thomas 4s not on trial. Police De- 
partment is not on trial. The confidential inform- 
ant is not on trial. The only serson on trial is 
Mr, Velez-Diaz and, vy the Way, I submit thot it 
would not strike anyone as straise that confidential | 
{informants are used in cases like this. 

This is cocaine. This is an {llegal sa'.e that 
we are talking about. Detective Balmer testified 
that he had never met itr. Velez-Diaz prior vo August 
7, 1973. When we are dealing with tllegal “ransac- 
tions there is 4 certain amount of trust, I submit, 
that you can infer from the evidence that hus to be 
developed between the seller an‘ the buyer and the 


orly my Detective 5}. arer omild buy cocaiie wes 


Al3 


through someo: who knew Mr. Velez-Diaz. 

You recal_ thes Detective Balmer stated he nad 
conversations “ith Mr. Thomas prior to going to Mr. 
Velez-Diaz in the car, I believe it was, anc Mr. 
Thomas stated he told them a physical description. 
Te said he didn't think he was armed, and I sutmit 
to you I can infer Mr. Thomas knew Mr. Veler-Diaz 
prior to August 7, 1973. 

There is elso another nonissue in the oc se atout 
ar‘angonentr. You may recall lengthy testinony 
frm Detective Balmer by Mr. Katcher: “well, did 
you make arrangements with Mr. Velez-Diaz? 21d ir. 
Thomas make arcangements with Mr. Velez-Diac’ were 
appointments made by Mr. Velez-Diaz?" 

I telieve to each and every question, tective 
Balmer stated, “ no, I didn't make arrangeme its. 
Officer Heckman did.” 

When Officer Heckman took the stand, he said, 


’ 


‘ made the errangements earlier in the afsernoon 


an Mr. Thomas arranged to make the purchase later 
in the afternoon.” 
What happened after August 7, 1975, I! summit, 


4s also a nonissue. The government charges mnly 


one crime took place on August 7, 1973. Wha: hap- 


pened ofterwards, T submit to you, Indies an! gen- 


¢lemen, 4s totelly w.rrelevant. “he ‘aot that fr. 


Al4 


Velev~Diaz was not located after August 7, 1973, 


that is not an issue. 


You heard testimony why Detective Balmer did not 


go to arrest him immediately after the purchase. 
Detective Balmer said, one, he did not want to blor 
his cover. I chink these were his words. ‘eoondly, 
He wanted to goback to Mr. Velez-Diaz and tuy more 
cocaine. To go back to arrest him would, obviously, 
defeat that purpose. So that is not an issue. What 
happened after August 7, 1973 is not un issue. 

Another nonissue. You may recall field tests 
were performed after the purchase. I think it was 
at Bergen Street and South Ninth Street, and there 
was lengthy cross-examination about how far 419 
Franklin Avermve is from Bergen Street; five ninutes, 
three minutes, ten minutes. What difference does it 
make how far 419 Franklin Avenue was? It is just 
an effort to confuse you. 

I could g° on «nd on with other exemples of 
what I consider and, I sutmit to you, are nonissues 
but let's coneentrate on the only issue in this case. 
Let's go throuch quickly what happened on August 7, 
1973. 

Detective Balner testified that on that iay 
artangesente had been made. He met with Mr. Thomas 


ani he went with Mr. Thomas to 419 Franklin avenue. 


Al5 


Again he testified he had never been to Mr, Velez- 
Diazs' house. He was followed, you will recall, 

by Officer Heckman. Officer Heckman said he con- 
ducted surveillance with other officers. Officer 


Heskmans' oar, I believe, was about a block away 


and he saw Detective Balmer get out of the car witn 
Mr. Thomas. 

They entered tne building. That building was 
419 Franklin avenue. Detective Balmer then went 
{nto an apartment. He met a man. He said, “ that 
man sitting over there,” I. Velez-Diaz. They got 
into the houee. There war another man, 4 black 
painter. Detective Balmer described the condition 
of the house. He said they were painting. The 
black painter was in the living room and he had 
painting garb on and Detective Balmer desori bed 
whet Mr, Veles-Diaz was wearing. I think he said 
he was wearinc beach garb and bermudas. 

They went into the kitchen, Detective Balmer, 
Mr. Thomas and Mr. Velez-Diaz. The black man re~ 
mained in the living room. They spent a short time 
in the kitehen. The question was arkeds How much 
did the coke cost? $600. Mr. Velez-Diaz gpoored 
out from a canister in the kitohen cabinet four 
spoonfuls and put it into two plastic bag3. 

I submit: to you, ladies .nd gentlemen, thet is 
the socaine he put into the clastic bags. (indicat- 
ing). Money was turned over to Mr. Velez-Diaz by 


Detective Balmer. Then Detective Balner said he 
anked for $10 back and he took the $10 baok and I 
think the pretext he used was, " I need some money 
for gasoline.” ‘There was some question about that 
wut, I submit to you, ‘iadies and gentlemen, ~hat 
the reason Detective Balmer took thnt morey was to 
give him a reason to come back. Didn't it mace 
common sense that one way that Detective Balmer 
could insure he could come back to Yelez--Dinz was, 
" I owe you $10. I will come back at a futur>s time 
and pay you beck $10.” 

Then Detective Balmer ari Yr. Thomas lew and 
they were there for about five minutes, There was 
no one else in the apartment cher than the black 
painter and he was not in the kitehen. The: went 
out inte the car and drove out to South Ninsh St. 
and Bergen St. and met with Ovficer Heokuan. A 
fiel2 test was performed. Based on the exp?r1enet 
of the officers, {t was considered to be positive 
for cocaine. 

They then returned to their offices. This 
bag was weighed, sealed, and put into the plastic 
beg, Officer Heokman said he put it into «1 en=- 


velope, sealed it and pot it ir‘o a vault, and, 


subsequently, I think the next day, Chemist 
Mamning tected it and it sane back to court (indi- 
cating). 


Al7 


That is the govermment's case; the testimony 
of Detective Salmer, the testimony of officer 
Heokman, the testimony of the chemist. 

What is the defense case? Well you heard at 
the beginning of the case that the defense har no 
obligation to present any case whatsoever. But, 
in this ease, the defendant did take the stand. 


Prior to the defendant taking the stand, I pre- 


pared a summation and I was going to submit to 
you that the only defense in this case was one 
of confusion, diversion, distraction, to make you 
soncentrate on points other than August 7, 1973. 
That is certainly one defense and, 7 think, that 
4s certainly one defense that 4s still there. 
Now, there is a second defense. It oame out 
of the words of the defendant. The defendant 
basically said I didn't do it. J was there on 
August 7, 1973 but I didn't sell any cocaine. 
Two men came +o my apartment. They were 2ostel 
Inspectors or Postmen. They didn't wear uniforms. 
They told me about some stolon J.etters from m@ 
mail. They went into my kitehen, andthat i: “she 
defense. I didn't do it. 
Judes Mishler will tell you how to evaluate 
witnesses and testimony. He will instruct you on 


tha lay abo.t chat. I submit t> yo, iadier «nd 


Als 


gentlemen, that after you saw Mr. Velez-Dinz 
take the stand, you are the bes* judges of vhether 
or not Mr. Velez-Diaz was telling the truth. I 
submit to you that Mr. Velez-Diaz did not have any 
hesitation in lying right from the start. 

Do you remember what the first question was? 
“Mr, Velez-Diaz, do you understand Frglish’” 


Quicker than a wik, the answer is, " no, no, no,” 


Then there was suddenly a pause. Then the Spanish 
Interpreter interprets the question to Mr. Velez~ 
Diaz in Spanish and then it is my recollestion 
that the answer came back “no” ir. Spanish. 

I asked a series of lengthy questions about 
Mr. velez+Diags' ability to understand Mmglish. 
You could be the judges of whether or not he 
understands English. First of all, he has been 
here approximately three and one half years. He 
is a young man. He appears tc be of reasonable 
intelligence. ie says he goes about the city 
alone, travels on the subways. He owns a tele- 
vision, You gan be the judge of whether or not 
he understands English in general. 

Let's consentrate on the nature of the oon- 
versation, Mr. Velez-Diaz stated he never spoke 
so anyone in L.oclish. We are not talking about 
a lengtiy cmversation at 4]9 Franklin Avenue. 


Aid 


We are not tal cin about a discussion .bdout 
Shakespeare or how the Mets are doing. ‘ie ore 
talking sbout a simple conversation. Ho much did 
it cost. Quiek as a wink, the answer $600. Again, | 
based on your common sense and your expericrce, ask | 
yourself sven if you believe Mr. Velez-Diazs' | 
krowledge of English is not as good as yours and 
mine, ask yourselves whether it is reasonable that 

he understood what wes going on on August 7, 1973 

and ask yourself this. Some of you may have visited 


foreign count=‘es as tourists and you may heve pur- 


speak and ask yourselves isn't it reasonalle that 
when you travel, what is the first thing you learn 
in a foreign language? You asx yourself the ques- 


tion. How much does things cost and what is the 


| 
| 
} 
| 
| 
chased items “om »eople whose language you did not 


first thing you learn when you get off a plene? 
You learn the currency; how many dollars for 
whatever the foreign currency is. 

I submit to you if Mr. Velez-Diaz knows no 
otier ‘nglish shen “ how much "-he also must have 
sean dcllar bills, ten dollar bills, “‘enty dollar 
bi71s, and one hundred dollar bills. 

This is interesting because Mr. Velez-Diazs’ 
testimony concerning what was in the apartment on 
August 7, 1973 almost matohes t> a tee the cesorip- 


tion trat Detestive Balmer give you. Remember 


what Detective Balmer said. There was pain*ing 
going on in that apartment. There was a block man 
in the apartment. He was painting in the living 
room. He didn’t come into the kitchen. 

What did Mr. Velez-Diaz say? There was a black 
painter in the living room. He didn't go into the 
kitchen when I spoke to those two men he di: n't 
know. | 

How did Detective Balmer know unlees he was | 
4n that apartment that it was being painted, painted | 
by a black painter in the living room who did not | 
come into the kitchen? I sutmit there is nc othei' 
explanation, no other explanation fn the world, 
other than the fact that Detective balmer wos in 
that apartment. It just doesn't make sense. 


The only conflict, of course, is one thet Mr. 


Velez-Diaz says, " I didn't sell them cocaire, 
and the nature of the clothing Mr. Velez-Diez 


said he was weering on that day. Mr. Velez-Diaz, 


I think, said he was wearing jeans. What difs‘erence | 


does it make? Detective Babner saic he wis Weare 


ine bermudas. Mr. Velez-Diaz said he was wearing 
jeans. That is irrelevant. 

There was no one else in the apartment. De~ 
testive Balmer saw that man and he purchase: co~ 


caine {rom him, That is all thnt ir importe.ni:. 
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You may recall at the end of the cross<e x 


amination of Mr. Velez-Diaz, I asked hia about 
Government's Exhibit 4 in evidence, I do not be~ 
liswe any of you have seen this exnibit, but you 
you will be able to if you want to in the jury room. 
Government's Exhibit 4 in evidence consists basio- 
ally of two applications for registration or title. 


You may recall Inspector Salk came from Albeny | 


and these were received and he told you what these 
were. 

There is one applination for a car on June 22, 
1973 and there is one on August 20, 1973. Mr. Velez~ 
Diaz said, “ yes, I own those two cars described in 
the applications. Yes, I know the two men who sold 
them to me and yes, those are ny signatures on the 
application.” ne signature is Jose Gabriel Velez. 
The second signature is Jose Gabriel Velez-Diaz. 

I asked him a questicn about the front of the 
applications. Most of you must be familiar with 
the information: your name, your address, where 
you live. You will be able to see Velez-Diaz, 

419 Franklin avenue, Brooklyn, N. X., Kings. I 

asked him, " Did you fill out those applications? “ 
"No, " ® Do you mow who filled those out?® " No,|" 
" Have you aver seen that handwriting before? " "No. 

" are you frailiar with that tye Oo: han¢ writ:.ng?™ 


"No, " 
Why would he say that? What does he have to 

gain by saying * no, I didn’t fill out the appli- 

gation "? I will tell you one motivation. To 


fill out an application, it is in Mmzlish and you 


have to understand English. 

Unfortunately, Mr. Velez- Diez coild not be 
consistent in his lying or he tried to be consis- 
tent. If you believe he did not undorstand Mmzlish, 
it would make sense that he could not fill out an 
application, I submit to you, ladies and gentlemen, 
that he filled out this epplisation. He knows how 
to read English but he got tripped up in his ow 
lie. 

It is an inter@sting development, what you 
might consider the Brooklyn Telephone Book Lefense. 

MR. KATCHER: I object. I do not know what the 
reference is to a Brooklyn Telephone Book Defense. 

THE COURT: I do not know what Mr. Weinbach 
has to say. Go ahead. 

MR. WEINBACH: The defense would have you ».e- 
lieve that Detective Balmer didn't know anything 
about Mr. Velez-Diaz. He never had dealings with 
him and somehow Police Department chose Mr. Velez- 
Diaz to bring ea case against. They picked a name 
st randcm, !/0 »xplanation. [hat is the defenie 


ladies end gentlemen. 


There is one other point, somethiry you "aay 
consider. Mr. Velez-Diaz stated he had a scar 


on his fase for ten years. I do not know if that 


is true. There is an exhibit in evidence, a pho- 


tograph of Mr. Velez-Diaz. He said, "4t is my 
photograph. " You can look at that photogra rh 

ani ask yourselves whether it is good To my eyes, 
I submit I do not see a scar in that picture. He 
may have had that scar. It is a minor point but 

I submit to you, ladies and gentlemen, based on 
the testimony of Mr. Velez-Diaz, you can believe 
that he did not have that scar, that that scar is 
anew scar. ‘sake a look at it. 

My final point. Judge Mishler wi)1 instruct 
you on how you are to oredit the testimony of 
witnesses in general. The defendant has taken 
the stand and I ask you, based upon your everyday 
A>aling with cuther people in life, that you make 
catain judgements. Everyday you deal with business 
people; you deal with bosses or employees. You 
deal with your families, with relatives, and you 
make cartain judgements about people, whether they 
ars telling you the truth or not. It Happens. It 
is only natural. Judge the witnesses the same 
war you would judge other people. Ask yourselves 
whother or rot you would bel‘eve Detectiv: Balmer, 
for example, ir. everyday lif. would you believe 
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Officer Heckman? Would you believe tne chemist, 
Inspector Salk? 

Take their testimony and weigh it against the 
testimony of Mr. Velez-Diaz. What you believe 
Mr, Velez-Diaz based on what he told you, based on 
the way he responded to the questions? Tnen after 
you have weighed that in your mind, ask yourselves 
who stands to gain from this case? Who stancs to 
gain if he can convinoe you what he is telling you 
is the truth and who stands to lose if he dces not 
convince you that he is telling you the truth? 

Review the testimony amongst yourselves. Dis- 
cuss it. It is your obligation to do s0. Review 
the exhibits. After you have discussed the case 


anongst yourselves, the government will ask you to 


return a verdict of guilty as charged. Thank you 
very much. 

THE COURT: Mr. Katcher, yesterday we dis~ 
cussed the possibility of Mr. Velez-Diaz wa king 
before the jury rail and exhibiting the sca:. 

MR.KATCHER: Can we do that now before [ 
address the jury? 

THE COURT: Yes. Suppose you do that. 

MR. KATCHER: Tell him to walk in front of 
the jury box. 

THE COURT: All right The ‘ury can stand up 
and have a lock. Point to “he spot. 


( Whereupon, the defendant walked before the 
jury rail.) 

THE COURT: Ask him to turn his head slichtly 
to the .sft so they can see it. Thank you. 

Mr. Katcher, you may proceed. 

MR. KATCHFE: ‘f it please your honor Mr. 
Weinbach, ladies and gentlemen of the jury it 
becomes my responsibility at this time to mae 
some comments about what transpired during this 
trial. When I speak of what transpired, I am nat- 
urally referrin, © the evidence. Mr. Weinbach at 
the very inception told you there was only one 


issue in this case and there is only one person 
who should be considered. That was Detective Balmer, 
There was very extensive cross-exramination by 
me and I did not know if he is being critical of 
me because there was extensive cross-examination 
but everything that transpires during the course 
of a trial becomes important because in a trial, 
we are seeking and searching for the truth. It is 
not necessarily what a partisular witmess says on 
direct examination that members of a jury are oon- 
relled to believe everything he says or what th: 
witness cays on direct examination is to be be- 
lievsd. You belteve testimony which you think /* 
oreditable, whic: you believe :taids up against the 


light of day, whit you from your everyday life in 
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dealing with peopla- of all types and sorts mike 
you form a juaxement as to what you will accept 
or what you will reject as being credible 
beltevable. 

It is very easy for a prosecutor to stand here 
and say you must bolieve Detective Balmer because 
he is a oop. 

MR. WEINBACH: Objection. I did not say that. 

MR. KATCHER: That is your inference. 

THE COURT: If there is any such inference, 
then 4t 1s an improver inference. Mr. Weinbsach 


did not say it and he just disolaimed any such 


statement or argument. 

MR. KATCHER: You folks when you were chosen 
as jurors told his honor and Mr. Weinbach and 
myself that merely because a person is a police 
officer, that his testimony is not to be believed 
any more or acou.pted in any greater fashion then 
& person who is not a police officer. when you 
were sworn as a juror, that wis one of the obli- 
gations that each and every one of you agsumed; 
not to be bound by any person's thoughts by way 
of testimony, but what you consider upon the light 
of day and upon whet a search reveals. 

In this case, we have for the prosecution a 
shemist, a mai from Motor Vehicle Bursau, letec- 
tive Balnuer, 2olice Officer Heckman. I will take 
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them in order. The first witness is Mr. } 
who is a chemist. 

He has been a shemist for so many years. He 
testified in court.’ His testimony has been sc- 
cepted. On direct examination, he tells you re 
conducted a certain analysis of this white sub- 
stance (indicating) which the Government slaims 
is cocaine. Maybe it is. Maybe 4t is not. I am 
not a chemist. 

On cross-examination, after asking him about 
certain tests that he performed, I showed him a 
paper that he had prepared in his owm handwriting 


and I asked this particular question on two occa- 


sions to make sure that I understood it and you 
understood it. The question was " This stc.tement 


at the bottom of your paper "-while this peper 


4s not in evidence, I am sure your recollection 


will be refreshed in a moment's time. I asker 
him to read what it says at the bot’om ari he 
reacts, in cubstance! "the sump’o that resemb .es 
cocaine hydrochloride.” Is it oocaine=-this ts 
the expert--or isn't it cocaine” It resemb es 


cocaine hydrochloride. ‘his is after a series 


of tests that the witness professed to have con- 
ducted. 
Thon I asked hims " Is your wor's in ¢ labdor- 


atory check:d at any time? War this checked by 


any supervisors or any other chemist?" "N. ” 


Then the infallible man is asked another question. 


* Did you ever make a mistake or an error?” "™ No. 
This is a believable testimony? 

MR. WEINBACH: Objection. That was not tte 
testimony. 

MR. KATCHER: If I am misquoting or enlarging 
upon any statement of testimony which I believed 
was said, disregard what I have said. You are 
the sole judges of testimony, as his honor will 
tell you. I am giving you the best recollection 
as to what my notes reveal tal:en during the course 
of the trial. J have no stenographic minutes of 
each and every word, and each ana every question 
which was asked and answered. So fcrgive me if I 
make a mistake or say something based upon evi- 
dence which does not jibe with your recollectic 
Disregard it. You determine in your own minds. 
The twelve of you collectively assess what is said. 
It is not being done deliberately or to mislead or 
confuse. It is my recollection and pure and simple, 
that is all it stands for. 

The next witness is the key witness for the 
Government, Catective Balmer. He gave you his back- 
ground. He tells you about meeting Thomas who is 
chief in charze of the case, who is Heckmar. He 


was introduced to Thomas, spoke to Thomas, got a 


description, found out from Thomas that this man 
he is going to see is not a dangerous person and 
a very significant thing oceurs. We have a situ- 
ation where $600 of your money, my money, the ‘noney 
that we contribute to the government, is used <o 
make a claimed purchase of narcotics. The money 
is recorded. The serial nm mbers on the bills are 
recorded. 

TH. COURT: I thins it is quite immaterial 


‘ether it is your money or my money. 


MR. KATCHER: Government money. 

THE COURT: I do not think it is any part of 
the case. 

MR. KATCHER: The serial numbers on the bills 
are recorded on the bills for a specific purpose} 
go they could o@ retrieved, recovered and shown to 
be in the possession of a person who allegedly re- 
& ‘ved that money in payment for a narcotics sale. 

Of cours . he gets a description from Thonas 
of what this suoject, who is now the accused person 
Velez-Diaz, what he looks like, and they have no 
picture of this man, never had a picture of this 
man, who was never the sub‘e © of any ‘uquiry per- 
tainire © narcotics te that claimed specific day 
of August /. 

They are going out with in informer who stp- 


posedly--and I use the word d2liberately--supposedly 
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knows the subject. He takes the 5600 pets it on 
his pocket and before they go out the informer whom 
they are relying upon is searched, not once bu- 
three times searched. A man they are trusting to 
set up a deal, who is accompanying an officer,who 
is going to be in the presence of an officer wren 
an alleged sale or deal takes place, he is sea ched. 
Is the officer searched? No, he is not searched be- 
cause he is trusted. He is a cop. Of course, we 
read . bout cops being arrested or busted-- 

MR. WEINBACH: Objection, your honor. 

THE COURT: Strike it out. The jury is to 
disregard it. 

MR. KATCHER: The cop is trusted, in this par- 
ticular case, Detective Balmer. Now they go to the 


house and he describes what happened at the house, 


419 Franklin Avenue. There i3 no question about 


419 Franklin Avenue, There never was but this 419 
Franklin Avenue address is magnified to create the 
{illusion that there is something secretive about 
419 and that 419 does not exist. That is best 
proved--I will come to that later. Let's stick to 
Balmer. 

He tells you about something that happens in 
the kitchen. something is removed from a closet, 
a kitehen .atinet. Some whit: powder is spooned 


out of that can‘.ster as Mr. Weinbach described 


and approximatedly an ounce is put into a plastic 
baz and given to Balmer in the presence of Thomas, 
supposedly, and the $600 is handed by Balmer to 
Velez-Diaz. 

Balmer takes back $10 claiming “ie wanted it 
for gas. They leave the apartment. They are in 
the apartment only three minutes, according to 
Balmer's testimony. They go to the place where 
they are supposed to meet Heckman and other officers 
of that unit and he mentionec a Spring, a Vasquez, 


a few others who were part of the group and that 


these names were also confirmed by Patrolman Ronald 


Heckman when he took the witness stand. 

What happens at the scene, the prearranzed 
meeting place? Thereis a field test made. art 
of this white substance is placed in a vile con- 
taining an acid, and they get a blue color. I 
think he said that was an indication that the sub- 
stance might be cocaine, a narcotic (rug. He :ells 
you that they are three or four minues away f com 
the house. Bear i. mind the background, the s:ene. 
When Balmer and Thc 1s leave the house, the balance 
of the white powder from which a portion was taken 
to be placed in a plastic bag is returned to the 
cabinet. This is the source of source of supply. 
This is the zache. It would take th-ee minutes 


to get back to the house knowing that there ‘ 


supply of cocaine, which they assume by the vir- 
tue of the fie’d test that it was proved to be 
cocaine. The seller is in the apartment with 
$590 and they do not go back to make an arrest 
when they are satisfied that the deal or the ob- 
ject that they purchased is cocaine. In iheir 
minds, they are all satisfied, the entire grou». 

The lame excuses given by Mr. Weinbdach in 
talking to you based upon the testimony of Balmer, 
that the reason he did not go back was because 
he wanted to make a second purchase. How ridic- 
ulous is this? You have a cache of cocaine in 
the apartment. You are three or four minutes away 
from that apartment, 419 Fran«lin Avenue. You have 
the man who sold you cocaine with $590 of registered 
governmental fuids in his possession, and they use 
the excuse they want to make a second purchase. 
That is why thew were afraid to break the cover. 
Fine. You do not want to break the cover. You 
have Heckman, you have Vasquez and other officers. 
So you send one of the other officers back. You do 
not have to use Balmer. 

Iasked: " Did you get a search warrant to go 
back and search the house? " "No." What is the 
purpose of rezistering this money? The money 


would have beun proof absolute, proof positive “chat 


I paid you th’.s money and, in turn, you gave me a 


substance which vou claim is cocaine and which 
the chemist says resembles cocaine. 

So that Mr. Weinhbach, in talking to you, says 
to you we only have to pa» attention to what he 


says and everything else plays nor -t. Is thit 


a fact? Is that the only thing in this case? Do 


attitudes, do reacticns to matters that occur .is 4 
result of an alleged offense take place? 

He got a description and he never had a pic- 
ture and t).at is the first and only time Balmer 
says he saw Mr. Velez-Diaz. I asked him what did 
he look like and any marks or scars. No, nothing. 
He is standing along side of him while this deal 
is going on. He is telling you that long hair, 
that he has--I amtrying to think of the type of 
skin--a soft skin. You saw the gertleman, my 
client, you saw his scar. 

Just to keep on the identification aspect 
for the mor nt, when Heckman is on the witness 
stand, he gives you a descrixtion which it en- 
tirely different, which you recall it than that 
of Balmer. He also tells you that in speaking to 
Thomas, because Thomas was his confidential in- 
former, his stoolpigeon, that my client spoke 
ii: -te English--little English. BSalmer tells you 
he apok English completely through 1 conversa‘ion 


without any (/itficultys he understood, responded 
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to everything they were talking about. These are 
two different versions. 
Now, you heard my client when he took the 


witness stand and he ‘s not compelled to take -he 


witness stand. There 2% nothing in the criminal 


law which says the defendant must taxe the wit- 
neas stand. So you have *o weigh noc only whac 
the witness says on direct examination but what 
ho vays cn cross-examination to place credibility, 
to believe whether the testimony is believaole in 
the face of what has been exposed on crose-exam~- 
ination. 

He has from that time cn never seen Velez- 
Disz again. he walks into thi> court almost tw’: 
years later--more than two ye..8-  - happened 
August 7, 1973, and he points out Mr. Velez-iaz. 

MR. WEINBACH: Objection, y. © honor. 

THE COURT: I will allow it. 

MR. KATCHER: He identifies Mr. Vele:-Diaz 
as the gentleman with a full beard wearing 4 
brown jacket. He has not seen this man in over 
two yearss never had a picture of him until she 
man is arrested February of 1975, twenty mon-hs 
after August 7, 1973, and he wants you to believ 
that he remem. s this man, seeing him once ‘or 
three o7 four rinutes back or Aveust 7, 1°73, 


having iad contact with hundreds of people during 
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that ensuing period of tie. 
Low and behold. A picture is produced and 


4 
placed in evidence. Who is the picture of? Mr. 


velez-Diaz taken in February of 1975. So when you 
look at the picture--and just to digress for a mo- 
ment, you recall did he have conservations with 
Mr. Weinbach prior to appearing in this court to 
give testimony? Yes. Did you discuss the case? 
Yes. Did you go over the case? Yes, many times. 
The photo is used. You have every right to as- 
sume the picture is used. 

MR. WEINBACH: Objection. 

MR. KATCHER: I said you have every right to 
assume. 

THE COURTs You may continue. 

MR. KATCHER: A cop who has been on the police 
force for a number of years knows when he goes into 
a court room, he knows who the prosecutor is and he 
knows that the -~erson who he is going to appear in 
court to testify against is certainly not going to 
sit with a prosecutor, and he will sit at a de- 
fense table and when he has a picture prior to 
walking into the court room or seeing the picture 
prior to walking into the court room and the mn 
sitcing at the table resembles the image on the 
picture, who else would it be bevause the nan'e 


nate 18 Velez-Diaz. 


This is two years later, bear in mind, when 
che prosecution wants you to accept Balmer's tes- 
inony as being the gospel and that is what he is 
trying to make you understand; it is the gospel. 

Now, in the face of cross-examination and 
what : has been revealed on cross-examination, can 


you give credibility or place credibility to 


that type of testimony? Would you believe it? 


Can you believe it? Is it a true story? Mr. 
Weinbach tells you--I have to digress because 1 
want to go through a certain pattern because it 
is appropriate at this time. 

How in the world would Balmer know the 1la:out 
of the apartment, about the painting, about a black 
man? I have to digress because I have to go now 
to Heckman and I will come back to Heckman. Heck- 
man, on direct examination, makes no reference 
whatsoever to his sending any of his officers, a 
man by the nan of sprain, and a man by the nae 
of Vasquez who were assigned to his unic to eo to 
419 Franklin Avenue. When I asked him about daily 
logs being maintained by the government slowin,, 
the activities or the claimed activities of the 
men in tis unit, he says he has logs, and there 
was a recess to permit Mr. Heckman to go to his 


office to get: te logs. 


He brings back a series of papers which were 
daily logs. in one of those logs on cross-examin- 
ation of Mr. Heckman, I asked him about whether he 
had sent any men to 419 Franklin Avenue prior to 
the claim of Balmer going to 419 Franklin Avenue 
accompanied by Thomas. The ansver wis ye. Wo 


did you send? Sprain, Vasques, one >»f the patrol- 


men in the police department and the other was a 
ste*e@ trooper assigned to that joint task force 
unit. Did they go into the apartment? Yes. Did 
they see people in the apartment? Yes. Did they 
talk to anyone in the apartment? Yes. 

Nothing was ever said under examination 
through Mr. Weinbach abou those people under the 
control of Heckman going to this apartment. So 
in response to Mr. Weinbach'’s rhetorical question 
to yous How did Balmer know about the painting, 
about the condition of the rooms and what the 
layout is there, the answer i: very simple. These 
two men had been there several hours prior to 
Balmer going there. It is reasonable to assune 
that they told the officer of the layout of the 
apartmen:, what they can expect to find. 

So when my good friend here tells you hov 
would he know, the answer is very simple, as sin- 


pie as the five fingers on my hand. 


We then have a witness from The Motor Vehic- 
le Bureau of the State of New Zork, a most impor~ 
tant witness, who is subpoenaed to come down here 
with motor vehicle records. He brings certain 
records certified the fourth day of April, 1976. 

MR. WEINBACH: The fourth day of April? 

MR. KATCHER: Fourth day of February, I'm 
sorry. Very important documents. What is ii- 
portant about this; to show that 419 Franklin Ave. 
did exist back in August of 1975 and that a pers-1 
by the name of Jore Velez-Diaz owned an automobile 
from that address. 

Another significant things Heckman's testi- 
mony. How did you get the name Velez? We got 
the name from a mailbox in the hall. Did you 


know the name ot the person before you sent Thomas 


and Balmer? No- That is when I was asking him about 


where did they zet the name that appeared on one of 
these glacine envelopes. 

MR. WEINBACH: Your honor, I object to the 
mischaracterization of the testimony. 

THE COURT: If the testimony is recalle dy 
the tury differently than what Mr. Katcher is :‘e- 
citing, disregard what he says. Your recollection 
of the testimony is what counts and under our pres~ 


ent procedure, “r. Weinbach, you hav) a rebutt ie. 


MR. KATCEER: We have Mr. Salk from the Motor 


Vehicle. Mr. -einnrach, if you recall, asked Mr. 


Velez-Diazs Is this your signature? Yes, it is 
my signature. Did you fill out the application? 
No. 

What is so significant about whether he filled 
cut the application or not with relation to this 
case as to whether there was a sale or whether this 
entire thing was a frame, whether it existed or 
whether it did not exist? 

Let's have Mr. Heckman. As I have indicated 
to you, no one told you until it was brought out 
on cross-examination about the visit of the two 
police officers or two officers--one is a policeman 
and the other is a state trooper--of having been 
sent to the apartment to set up and get the iayout 
of the apartment. Heckman did not tell you that he 
saw Thomas and Balmer enter the apartment. The only 
thing he told you is that they evrered the bui-ding 
not the apartment. 

Please bear that in mind. The only other per- 
son who supposedly went into the apartment with 
Balmer is the illusive Mr. Thomas, the inforrer. 

I do not have to relate to you or challenge your 
thinking on what an informer is or what he repre- 
sents and hovw mich you can trust him and how mich 


you can believe in him. He is not called. He is 
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not called and the challenge is going tc be nade 
to me that possibly I could have called him as a 
witness. Yes, that is true, but under our law in 
#® criminal case a defendant need not produce any 
witnesses and his ! mor will so tell you that. 
This is the government's witness, basically. ‘They 
emp 1 vy. ite 

MR. YEINBACHs Object.on. 

MR. KAICHERs They used iim. I do not know 
about employed. They used hin. He was a repis- 
tered informer. He was given a number, as you 
heard the tesctinony. He was on tr -ecords of the 
Joint Task Fores: as an informer. Whether he got 
paid or not, I co not care one icta but he was 
their man. He is the man they said supposedly 
introduced the cop, the detective to my client. 

Is he produced to support that sto:y? This is 
what the government wants you to believe. 

The detective's testimony which has been 
shattered, in my humble view ty ¢ ross -exam nat:ion 
who was shown to be a nan whore creditability cannot 
be accepted and, yet, the only other source, call it 
a version if you wish, is Thomas. He is not »ro- 
duced. 

You have a right, each and every one, as his 
honcer will te.1 you, to infer that th: failure of 


the government: t> call a witness who can give tes- 


timeny in connection with this sudject matte 
on trial, you have a right to infer that the fail- 
ure by the government to call that witness would 
be unfavorable to the government. 

MR. WEINBACH: Objection. I will ask fora 


ruling. 


{HE COURT: We will take this.up in the re- 


cess. I thought we had an understanding on tiiat, 
Mr. Katcher. 

MR. KATCHER: I am going to come to thi: in 
a minute. I will cover that part. The argunent is 
guing to be advanced that I could call Mr. Thomas, 
yes. As I said a moment ago, yes, I could have 
called him if 1 saw fit, but it is not my obliga- 
tion representing a defendant «= trial to produce 
witnesses in the case. 

His honor will tell you the defendant has 4 
right to sit mute. ‘le ioes not have to utter one 
word. He does iot ave to produce a singe witness 
or spread a piece of proof of anythirg because the 
purden of proof is on the government, the prosecu- 
tion from the inception of the commercement of the 
nase to the last moment of the case, and that burden, 
his honor will tell you, wever shifts to the defen- 
dant. 

They have t:o satisfy you be:ond a reasonatle 


doubt that trey have proved to your satisfaction 
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and moral certainty that this wan who is now the \_ 


~ 


sub ject on trial in truth and in fact committed 
the crime that they charged him with. 

His honor will also tell you that this .c- 
gusation which was read to you by his honor at 
the very commencement of the trial is only a 
piece of paper. It is what brings a person ve fore 
a court for a trial, no more than a summons fm a 
civil suit served upon a perso being sued to 
bring the case to court, and it must be proved 
even in a civil court tothe satisfaction of the 
judge or to the court that the claim has been 
established. 

But the cule of law in a criminal case is 
different. Here it must be estabiished beyond 
reason, beyond reasonable doubt. he burden of 
proof never shifts to the defendant. He rem ins 
cloaked with tne presumption of innocence anil 
this, under our form of government, is the most 
wonderful vhing hat has ever fallen upon vu 
since the creation of our republic, but it Changes 
in many instances what some of the old count=ies 
in Europe did where a defendant on trial-- 

MR, WEINBACH: Objection, your honor. 

THE COURT: I will allow a little rhetoric 


duing the bicentennial. 


Sez 


MR. KATCHER: I1n some of the European coin=- 
tries, even to this day, the defe iant in a crim- 
inal case has to prove his innoce... . Here, 
thank the almighty, we have an entirely different set of 
riiles and we have this wonderful democrac’, of ours. 

You will also remember and I rememver asking 
Detective Heckman about the defendant, my client, 
Mr. Velez-Diaz: Did your files in your office re- 
veal any nareotics activity? No. Did you have a 
pictrre? No. Was he ever arrested for narcotics? 
NO. 

I expressed tinese particular featux::s of nar 
cotics, about the picture, atout information be- 
cause you will have to evaluate when you go into 
the jury room to determine the issues in this case 
which are only cwo basically; either euiity or not 
guilty. What I am saying to you in my humble way 
trying to evaluate what: has taken place here is 
that the government has failed to produce evidence 
to satisfy beyond & reasonabl: doubt. 

I have said there were p2ople missing here. 

I told you about Thomar. I d:velopec on cross: 
examination about the existence of Spring an: 
Vasquez who are part of thia nis. Were tiey 
called by the government after Mr. Velez-Diaz took 
the witness stard to show any-hing ccntrary to what 


Balmer testifiec. to or to support anything that 


Detective Balmer testified to, and you have a 
right to ask yourselves why didn't tte governm>nt 
when they were told about two men of the police: 
department sent there by Heckman, after I devel- 
oped it on cross-examination that they wert to 
this apartnent. Why didn't tney cal) these two 
cops in their unit? You have a right to ask yours 
selves why weren't they called. 

Were they not called because they could not 
support this case; because they could not help the 
government, or what was the reason? Particulary 
in light of Mr. Velez-Diaz having taken the witness 
stand and tel" ing you that two men on that day did 
come to the apartment and that they posed as Post 
Office people trying to check out something about 
stolen letters which they had in their hand, those 


letters coming from the mailbox; were those two 


men Spring and Vasquez? You have a right to assume 


that this was a trick to get jato the apartment by 
these two men and you remember they wore taken into 
the kitchen because there was paintin-~ gcing on in 
the front room and this is the same kitchen that Mr. 
Weinbach tells you: well, how would Detecti.. Balmer 
know about what was in the kitchen or how the kitchen 
was set up. 

Strenge, isi't it? Peculiar. This is the Bove 


ernment prosecuting a case. Mr. Weinbach can tell 
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you we don't have to bring all of our witnesse: 


down. True, but when an issue is raised such is 


{ was able to raise, not because of Mr. Weinbach 


but because of my examination, you can see that 
Mr. Weinbach’s observation to you thit the onl) 
important thing in this case is Balier's testi- 
mony, well, is that true, or is everything tha: 
happens in a case important in the light of Ca, 
in light of seeking the truth? 

So it is not a simple issue of speculation 
or surmige or conjecture. We have something live 
here. You saw the demeanor of the witnesses which 
you also have the right to take into account in 
weighing their testimony. You can recall on nany 
occasions Detective Balmer's attitude aud his 
evasiveness before he would respond to a question. 
That, too, you have a right to place your judge nent 
on and give such credence to as you desire. 

IT have been trying to pinpoint i. my sini and 
in addressing yo': things which I think were iimpor- 
tant. I know that it is impossible to cover overy- 
thing which either Mr. Weinbach or myself can re- 
call which may have left a greater impression with 
you than I am thinking about at this moment ard, 
of course, Mr. Weinbach 1s going to have an oppor- 
tunity to rebutt everything that | have said. When 


he gets through, I will not have : further opportun- 


. addressing you and I am through as far 1s 
-alking to you for the last time. 

So I beg you, all of you, if there is some 
feature of he case or many features of the case 
that have been brought out during the trinl beth 
on direct examination and cross-examination which 
you f*el important, please do not disregard it. 
Consider it because, as I say, I have no printed 
record. I only go by my notes and I have tried 
to put down in my notes what I “i.cught was impor- 


tant and to you other things may has o~ome more 


pronounced. 

There was another thing that was asked which 
may be important to you. I asked whether the gla- 
cine envelope had been checked for fingerprints. 

I had asked whether the the $10 bill which sup- 
posedly was handled--and I use the word “suppos- 
edly" advisedlv--by Mr. Velez-Diaz and the arswer 
is no. These =re trained police officers. (ne 
might argue it vas not importint. What then be- 
comes important in a criminal case; that they be- 
lieve to be important or what we all collectively 
think is important? These a:e little things ir. a 
case, whether civil or criminal that may break a 
cas:. It is not the big things because the little 
things davelcp «luring the cou-se of ¢ trial magnify 


either the inportance or the ‘acl. of :mportance of 


tue man in the picture box. The little things. 
When you place the iitti- ngs against the big 
things, you see the fi. -.s, the cleavages that 
develop, the cracks in the armament that alone ‘3 
sufficient to give you reasonable doubt that the 
prosecution has not~-and I emphasize has not-~ 
proven the guilt of Mr. Velez-Diaz beyond a reas- 
onable doubt. 

I want you to act as my co-counsel if I have 
overlooked something. I would like you to do the 
game thing for “wr. Weinbach because when I sit down, 
my duty to my client is concluded. I can go home. 
I can feel in my mind that I did the best that 1 


could under the cirmumstrarces in connection -Ath 


this particular ease. Mr. Weinbach, as far as 


this case, it 1s just another case in his office. 
When this is over, he picks up another file, pre- 
pares the oti.szr file and goes about his routine on 
ber-.ic of his office. So when he is finisned with 
you, he haa finished performing his cuty. 

The important duty in this case is the duty of 
you twelve people who have a very serious responsi- 
bility, serious to the extent that either this man 
is found guilty which means he is deprived of his 
liberty. or he is found not guilty and he is acquit- 


red. You have to judge every::hing and evaluate every- 


thing that has transpired in this ccurtroom. You 
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are the sole judges of the facts and no one else 


ean tell you how to decide those facts. But in 
evaluating those facts, take everything intu con- 
sideration; ‘ breakdown, the failure =o bring 
witnesses--important. 

Mr. Weinbich might say tc you, well, this 
black man that was in the apartment /ielping wich 
the painting, why didn’t the defense call this 
black man. Again, two things. There is ro obli- 
gation for me to call anyone as a .“.“ness unde> 
our law. Number two, even if he had been called, 
if you are to believe or accent shat this blick man 
was in the apartment when Balmer went in tier: with 
Thomas, he was not in the sitcher. Se what could 
he testify to? He could i. stify to the cwr nen 
coming into the apartment, meaning the two Post 
Office men who walked into the kitchen with \elez- 
Diaz. Would that enlighten you in any regard? 
Would that throw any light on the su>ject matter? 
So that, again, tl.ere was no oblifat on or my Dart 
to bring this man in andtoo, for ..a matter, -here 
was no obligation for Velez-Diaz to take the w.t- 
ness stand, but he did. He exposed himself to each 
and every one of you. 

You have now an identification by two officers, 
Heckman and 3alner; inconsistent. You have heard 


the testimony of Mr. Velez-Diaz as to how he was 
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dres°2d on that day, what his physical sordition 
was, meaning his facial condition about his scar. 
so you have three different descriptions. 

Again, it is a challenge. How do you re- 
solve it; by what this Detective Balmer says? Is 
that the way you resolve it or do you evaluate the 
entire case on every piece of evidence which re- 
flects this case and your judgement is final in this 
case. 

If I have spoken too long or become too vocal, 
forgive me because I get carried away and I want to 
thank each and eve) one of you because I know that 
when you consider all of the facts in this case, I 
am sure your verdict will be one of acquittal) and 
my client wili be going home. Thank you very much. 

THE COURT: Take a short recess. 


(Upon, the jury left the courtroom. ) 
MR. KATCHER: In the afternoon I said I would 


let the jury know that I have the right to call 
this man if I wanted to, but it was not my burden. 

THE COURT+ What did you say? 

MR. KATCHER: The same thing. 

THE COURTs No, you did not. 

MR. KATCHER: I said I had a right to call the 
man but it was not my-- 

THE COURT: I am disappointed. it dows not 


matter. In my opinion, it will not affect the out- 


come of the case but to think that a lawyer en' ers 
into an agreement and violates “hat, that disturbs 
me. That is all. 

MR. WEINBACH: I also object to the abs=lute 
misstatement of the law. Not only wes there a vi- 
olation of this agreement but then Mr. Katcher 
told the fury you may draw an adverse inference 
against the government. 

THE COURT: It is possible if they make cer- 
tain findings that I am not prepared to make the 
charge. 

What do you intend to sa’ abott it? 

MR. WEINBACHs I would like to know what kind 
of charge you would give. 

THE COURT: I am going t> have to charge, in 
light of this summation, if they find out any wit~- 
ness would have given testimony material to the 
issues of the case, if he was under the direction 
and control of «he government, that they might draw 


an inference if he was called that he could give 


adverse testimony to the gove >nmont. 


On the other hand, that he jum be aivised 
that Mr. Thomas was under the govern ent‘s subj cena 
and ready to be prod: zed when the defendant waived 
his right to be called. Do you agree? 

MR. KATCHERs I told you yestercay I iad ro 


{ntention of calling himy is that correct? 
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THE COURT: I want to be able tc tell tie jury. 
They do not know that. 

MR. KAICHER: You will also have to teli the 
jury that in light of that, the defendant has no 
burden to produce any government witness. 

THE COURT: Of course, I will say that, but 
you gave the impression the government was hiding 
him. 

MR. KATCHER: I made mention of my witncss, 
your honor, and I saw no necessity of bringir g him 
because he could not add anything. 

THE COURT: At the tim you said it, I thought 
it was terrible: a complete violation of everything 
you agreed to yesterday. 

Mx. WEINBACH: I have a couple of other points. 
I want to go into rebuttal but I would like the 
court's views. Mr. Katcher went into some detail 
about why didn't we arrest Mr. Velez-Diaz. | 
would like to tet the jury draw the inference that 
one of the reasons that they did not go back to 
arrest him was that they wanted to find the source 
from where Mr. Velez-Diaz-- 

THE COURT: You cannot go that far. Your have 
to be careful and make sure that your argument is 
based on the evidence. The evidence is thit you 


sent them to malice a purchase. H> mace a purcr.se,. 


You took $10 expecting to com> back egain and 1 
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think from that, you may fairly say that the reason 
the arrest was not made because they intende! to 
develop the case and, otherwise, the case would 
stop there. 

1 am not going to permit you to argue t 1at 
there are others involvea and they were afte~- che 
others. Maybe a natural inference would be <:hat 
they would make a larger catch, but I am now con- 
cerned with confining the government to the »vi- 
dence and just the fair inference to be draw. 

MR. WEINBACH: On the missing witness in- 
struction, I would ask the ccurt to advise te jury 
that since the defendant has put on a case, .il- 
though he did not have any obligation to sub oena 


anyone, he had the power not only for Mr. Th mas 


but for the government agents and Mr. Basset. 


THE COURT: I am not going to tell this jury 
tnat he had the obligation of bringins in Ba sett. 
I won't do that. i will read part of Mr. Katcher's 
charge which said that where 1 witness is cq a ly 
available to both sides, no aivevse ‘nierenc ray 
be drawn. 

MR. WEINBACH:  §do not see how the jur 
could make that determination. I think the <« ourt 
made that determination. yeste: day. 


THI: COURT: Which one? 


MR. WEINBACH: With respect to Thorias. 

THE COURT: I cannot do that. That is a 
macter for the jury. 

MR. WEINBACH: How are they going to make that 


determination? There is nothing in the evideme. 


That was the whole problem. ‘low can they make that 
determination? I cannot. 

THE COURT: ihe only thing | can say and will 
allow is that I will make that chargé an you can 
argue that the last relationship this wit 1ess had 
with the government was whenver it was. 


MR, WEINBACH: I would rather not even fo into 


THE COURT: I cannot tellyou what to do, only 
what I will charge. You can irgiue from that there 
is no showing that this inforner is under the in- 
fluence or control of the government now--that is 
the point--now what the relationship vas at one time. | 
I cannot tell. 

The thing chat crossed my mind is 1 can let 
the government reopen the case and bring Mr. Thomas 
in. That is an alternative. I can only tell you 
what I can do and what I cannot do. I! cannot pro- 
tect you against a breach of contract. 

MR. KATCHER: I thought I covered that. 1 


didi't have to. 
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THE COURT: In the future, I will rot accept 
your word at face value as I may have in the past. 

A lawyer c#nnot do that to me and not have me ce- 
member. Some lawyers if they say black is whi-e, 

I will remember it and I will accept it. Some I 
dor.‘t take av all. If they say it is black, eve 

tf I know it is, I won't believe it. Between those 
extremes there are variations. I am just disap- 
pointed with the manner in which you made thet 
reference. 

MR. WEINBACHs: I would like to note alsc my 
strong objection to what I think was an intertional 
misrepresentation on Mr. Katcher's part. He knows 
that Detective Balmer nas seen Mr. Velez-Diaz prior 
to his testimony. There was no need in his summa- 
tion to say this was the first time he had seen him. 

MR. KATCHER: I did not say that at all. 

THE COURT: I do not know whether that is clear. 
I do not think “hat Detective Balmer testified that 
he had seen him. J! think he might have seen him 


around but not recognized him--Mr. Velez-Diaz you 


are talking about? 
MR. WEINBACH: Yes. 


THE COURT: No. I think from my recollection, 
he did not see him until the same day he made the 


sale. 


MR. WEINBACH: I am talking about the fact 
that Detective Balver supposedly never sew him 
from the time of the sale till the day he got on 
the ste’ .. 

MR. KATCHER: I did not say that. 

MR. WEINBACH: That is my recollection. The 
record won't lie. 

THE COURT: There is no sense arguing ao it 
that. It is a minor point. Anythinr else? 

EINBACH: Just one thing on tic missing 
witness. Are you going to say that no adverse in- 
ference can .e drawn if it is shown that either 
party had equal access to the witness? 

THE COURT: That is right. Bring the jrry in. 

(Whereupon, the jury entered the courtreom. ) 

THE COURT: Mr. Weinbach. 

MR. WEINBACH: Ladies ani gentlemen of the jury, 
this is rebuttal simmation. 1 will try to be brief. 

Mr. Katche>, in hie summiti n, 12viewed the tertit 
mony of atleast four government witn’sses. J] will try! 


to go through that. You may recall te reviewed the 


create in your ninds ar impression that Mr. Ma: ning 
was unsuce of wrat the substance is in Governmnt's 
Exhibit 2B, and he stated somth ng «bout 1 rej ort 


that: say; “ resembles cocaine 


testimony of tht chemic:. Mr. “aniing. and rie to 


You may recall that after the cross-examination 


of Mr. Manning, I asked him three short questions. 


Have you ever met Mr. Velez-Diaz? Do you know Mr. 


Velez-Diaz? No. Do you have any doubt whatsoever 


that thie is cocaine? No. It is not sugar. It is 
cocaine. 

Then I would like to correct what I seem to 
recall of a question asked of Mr. Manning on cross- 
examination by Mr. Katcher. Mr. Manning, do you 
make mistakes? I recall the testimony was, yes I! 
make mistakes. Who doesn't make mistakes. 

If there is anyone in this court room who does 
cot make mistakes. he does not belong here. Every- 
one makes mistakes. The issue wis was a mistake 
made with respect to the analysis of this. is there 
anything in the evidence which shows that this is 
anything but cocaine? 

Now, with reepect to Detective Salmer, ic 1s 
easy to got up here and make inuendos and infer- 
ences that Detective Balmer wis somehow acting cor- 
ruptly, that he was not searciied by h.s fellow po- 
lice ofi.cers and what happei with tne $590. 

Remember, a question was asked: well, -fficer 
Heckman, do you know whether or not Detective Balmez 
gav: the $590 7? No, I don't. Well, I submit to you, 
lad es aid gentlemen, that if Detective Balmer kept 
tha: $59) for himself, how dic this ect he-e (indi- 


eating), this sugar. Was it brought here? That $599 
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was given to that man (indicating). 

Do you have any questions whether or not che 
$10 was returned? Take a look at Government's 
Sxhitbit 6 in evidence, the registration of the 


money. You will see there is anentrv of %10. Then 


it has the serial numbers of the $10 note not used. 


The money was given. There is no question about 
thet. We would not have a case here if cocaine 
was not bouvnt, if there was anything irregular 
about wiat happenec. 

The language that was used, there is no point 
in going over that. To make one point, if ‘Mr. 
Velez-Diaz knows any language, h? knows the ‘an~ 
guage of money end cocaine. That is the lan;uage 
he knows. He knows dollar bills. He knows ten ‘lollar 
bills. He knows how much does coke cost. de knows’ 
how to respond to that. 

Now, how did Detective Balmer remember ir. 
Velez-Diaz? ‘These are hundreds of people though 
the years. How would he remember Mr. Velez-)iaz? 
I asked you to consider wnat kind of transaction 
we are talking ahout and I ask you to consider wiio 
Detective Balmer is. He is an undercover police 
“<¢4eer. He works in street clothes. He tod you 
this is a dangerous business. He makes buys from 
people of narectic substancer. #e do not ask iim 


ts) tell us in the courtroom whether chat is the man 


vou purchased erapefruit from at che A& . 
he man you saw in a car at Shea Stadiun? 
ts that the man you bought cocaine from? 

Ask yourselves, whether it is reasonabl” -o 
assume, given the nature of that occupation «n! 
what he was doing on that day, to remember a face, 
a@ man who he must have been standing as clos: to me 
as thie table. Isn't it reasonable to assum: that? 

Aga’ , I would ask you to forget, to igiore 
what I suumit to you is nothing bi a tactic.l e- 
vasion and confusion concerning what happene. after 
August 7, 1973. We have gone over and over t again. | 
We did not arrest Mr. Velez-Diaz for the rea:on that 
they wanted to buy more. If they would have arres- 
ted him, that would have ended the case. They 
wanted to find out more about Mr. Velez-Diaz, how 
much cocaine he had to sell. To arrest him on the 
day or the next day, they would never have krow. 

I believe -ir. <atcher stated during the sum- 
mation that pe:ice officer Heckman neve kne\ the 
name of Mr. Velez-Diaz before the actual trai.sac~- 


tion on August 7. My recollection does not count. 


It is yours that counts but I will recall on direct 
examination that he stated, yes, Mr. Thomas to’d me 
that the man at 419 Franklin Avenue is Mr. Velez-Diiuz. 


But it is your cecolle::.ion t iat courts. 


| 
| 


There is something interesting about this doc- 
ument, the car registration. I will admit it. For 
a Long time it did not look like an important doc- 


unent but it does establish that this man lives at 


419 Franklin Avenue. Then recall the testim ny on 


cross-examinati.on of Mr. Velez-Diaz. Then a:k your- 
selv- che importance of what seems to be fairly in- 
significant. You will recall Mr. Velez-Diaz:‘ tes- 
timony. 

Now, this is where the conspiracy or the plot 
thickens. Various people are brought out by Mr. 
Katcher's summation. Why didn't the ~overnme 
call this man or that man or “hi: police oifi 
You have to judge whether or iiot Mr. “elez-~). 
sold the cocaine on the basis of the «vidence The 
government has absolutely no obligation to bring in 
everybody in tn* world who may have had some role 
in this transacvion. If we have not proved tie case 
through Detect'-e Balmer and Police Officer H:2ckman, 
you will walk Mr. Velez-Diaz «ut che ioor. I ve 
have not provec it with that «vicence, wal. hin out. 

Judge Misiler will instmect you on th: 11a and 
teil 5ou about the availability cf wicness:s mi l 
will trust his instructions to you, and iiste. care- 
ful .y to what he says. 

One final :oint, and I tlinl it sas a very 


telling ».hrasa that Mr. Katcher ised. He sairl little 


avout the testimony of his own client who took the 
Most of the words he used was directed to 

characterize the testimony of the government wit- 
nesses. He herdly said a word about what Mr. Velez- 
Diaz said. Ne woncer, after what he said on the 
stand. He said one thing. He said the d:fendant 
exposed himself to you. 

I submit, ladies and gentlemen, Mr. Veloz-Diaz 
exposed himself to you in all candor. He to'd you 
the: baldface lies. He told you he didn't un erstan’ 


Enplish and e made up a story that, I submit, you 


cannot believe, that you must convict him on 


Thank you very much, 

THE COURT: We will take a short recess and 
then I will charge you on the law of the cas. 

(Whereupon, the jury left the courtroom and 
a recess was taken. ) 

THE COURT: Bring the jury in. 

(Whereupo- the jury ente-ed the courtrocn. ) 

THE COURT: Madam Foreman, adies and pent lemer 
of the fury. It now becomes ry ‘uty ©o instruct you 
on the applicabie inw. A good starting point is to 
explain and define the role that the various >ar- 
ticipants in the trial play. 

First, we have the lawyers. Lawers are a‘- 
vernaries, prot<egonists. The: re ores:nt tiie 3ile 


the issuz. Tne y each take sices on tie issues in 


ease and so they are partisans. 

The court and the jury, on the other had, are 
objective, impartial and are both judges; the jury 
the fudge of the facts. 

In other words, you will be called upon tc de- 
cide whether D-cective Balmer purchased thirt y -four 


plus grams of cocaine for $600 or $590 on Aurust 7, 


1973 in apartment one at the premises 419 Franklin 


Avenue in Brooklyn. You will be called upon to de- 
cide whether the defendant, Jose Gabriel Vel z-Biaz 
sold the same thirty-four plu; grams of coca ne at 
that time and place and wheth=r ve did it knowingly 
and intentionally; in other words, whether h was 
aware of what 2 was doing. 

They are the vital issues in this case. They 
are what we call the essential elements of tie crime 
charged. Having made that determination, then, in 
accordance with the law as the court charges it, you 
will come to a lJecision as to the guilt or 4; nocence 
of the defendan: or the crime charge’ but yo ‘ust 
understand you and you alone xak> thi fact fin ‘ings 
I have nothing to do with that. i have no o} inion 

as to the guilt or in.cence of the defendart. I 
have no opinion as to how you should find. 

You, on the other hand, have the obligation of 
acceptirg th: law as 1 charge it cvel thoi. sh you 


may disegree wich it. Citizeis ‘ave strong feelings 


about narcotics laws. It is the Conpress thit 
paises the lat it is for the court to inter >ret 
the laws that Congress passes. It is for th: fury 
accept that: interpretation as the law of che case 
which they sit. 
You have so right to decide for yoursel ‘es 
4. tha law should be and apply that law. ‘ven 
you disagree with the law, you have the a>solute 
obligation of secepting it. It makes for un formity, | 
pradierability throughout the country end thit ‘s tne! 
way it should te. | 
The lawyers during the trial have the o>liga- 
tion of accepting my rulings here. They are ab- 
solute and they are binding. They may disag ee 
with it but thet is for this case. Lawyers it times 


are admonished or reprimanded but that has nothing 


to do with the merits of the case. There is nothing | 


personal in my rulings, my reprimands, my ad ionitions.« 


They are a way of maintaining or‘er ad cent‘ol in 4 
case, again, wider the rules 2f aw 5 the liwors 
understand ther and accept trem. 

Do not charge the performance of a lawy'r a- 
gainst the client if you do not like what a awyer 
does. This case belongs to the client. The lawyer 
only represent: the client. 

Th: presumption o: innocenc ha beer b:o wht 


to your atte ition from the ot =se: of the cas: during 


he so-called voir dire which is the French teri ‘or 
examination we conduct to determine the qual .f cation 
of jurors. It is a strong presumption in An;1>5 


American Law. It meansthat you must conclud: 


the outset of the trial tnat the defendant i: 


nocent of the crime charged aid 
maintained throughout the triai a 
deliberations, and is enough -:o 
unless the government proves the guilt of th 
dant by proof beyon’ a reasonable doubt. 
I would like to think of the Scotch ver 
an example of what that principle means. In 
there are three verdicts: guilty, non guilty 
not proved. In this country, we have only t 
dicts; guilty or not guilty. Not guilty ine 
not proved. So the government must prove th guilt 
of the defendant Sy proof beyond a reasonabl doubt. 


It must overcome that presumption of innocen ¢ 


A reasona e coubt is a doubt which a mas- 


onable person =28s a‘ter weighing all of the <‘vi- 
dence in the case. It is a doubt based on rason 
and common sense and the state of the record in the. 
case, which means the evidence in the case. 
distinguished from the kind of emotional doul 

mirht have from the disinclination frem perfcrming 
an mpleasan: tisk like findi)g. def ndan ¢uilty 


after the evidei.ce showing gu lt »xeyc d a vezsonable 


deubt. It is the kind of doubt tkat is dist inguished 
from pure speculation or imaginary doubt, sone vagu23 
suspicion that you have. It must be based o. che 
evidence in the case. 

A reasonable doubt is the kind © dov'! 
would make a reasonable man hesitate +o at 
matter of importance to himself or herseli. 
beyond a reasonable doubt is, therefore, -rof o 
such convincing character that you would be :i line 
to rely and act upon unhesitatingly in the m st im- 


portant of your own affairs. 


+ 
The governnent'’s burden is not to prove the 


guilt of the defencant beyond all coubt nor is it 
the government's burden to prove each and every bit 
of evidence offered before the jury to be trv2 beyond 
a reasonable doubt. The government's burden is to 
prove the essential elements of the c-ime chacged 
beyond a reasonable doubt and I :ill St then again 


to you later i: the charge, bit ) hav~ alread, in- 


dicated to you, one, that the ‘ief-ada t on \umsrt 7, 
1973 distributed approximately 32 grans of co :aine 
and, two, that the distribution was done know .ngly 


and intentional. In other words, he was awar: of 


what he was doing. He knew he was dealing in co- 
caine, sold it as cocaine and vha he did Fe cid in- 


tentiona’ly aid i10t by pure accid-nt. 


Tyre ¢efendant has the right co rely on -he 


failure ~2 the government to prove his guilt b»yond 


a reasona le doubt. He need not offer any evitence 


at all. In this case, he did take the stand aid 
offered his testimony and told you wiat he sys 
happened en August 7, 1973. 

You may finci that the Government fai.ed t 
sustain its burden by not alone what is in tise rec- 
ore but by tre failure to offer proof. Some:h:ng 
war said about the failure of tie Government to 
preduce the iniormant, James Thomas. 

Where a party, in this case the Governm nt, has 
a witness unde= itr control and influence an chat 
witness has iniormation material to the issu s in 
the case, the failure from the government to pro- 
duce that witness, the jury may infer that had the 
witness been brought to testify before you, that 
the witness would give testimony unfavorable to the 
Government. Yo. must determine “rom evidence 
whether that wi:ness is presently under the « ontrol 
or inflvence of the Government and whether that 
wit.ess would give testimony that is material to the 
case before you may draw the inference, becaise if 
it appears in the tecord that the witness is avail- 
able to both parties, then no adverse inference may 


be irawn. 


In this ..se, I am free to say, with th? de- 
ndant*s consent, that the Government had the 
informer, James Thomas, under subpoena and wis ready 
to bring the tnformer to court and made avai \able 
to the defendsnt, and the defendant waiver hs right 
to examin the informer, James Thomas. 
Cf course, again, you must keep in mind 
bo den of the Government. It is the Governm 
thet must prov- the guilt of the defendant b 
a reasonable ¢é- 1bt You must also keep 
that the defendant need not produce any 
The defendant was not obligated to exami 
witness, James Thomas. 
What is evidence? Evidence is the meth 


the lew uses tc prove a disputed fact. Ther 


% 
direct evidences and indirect or sometimes ca 


circumstantial evidence. Circumstantial evi 

is a method of proving a disputed fact by dri 

fair and reaso bie inferences or an inferern 

based on an es:."bli:ted fact using your poo! common 
sense and experiences. I will use the example | have 
used so many times before. If you were sittirig here 
as 2 in a civil case--and the jury uses the s ime 
method of drawing inferences as in a criminal case-- 
if my courtroom deputy, Mr. Adler and nyse'’f 

on she corner a é rarticular ew ‘ing 


sir... was erecte and if I were 35] -aki 


| 
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facing the stop sign and the roadway ani! s a 
moter v .cle coming down the roadway, pass ‘he 
stop sign without etopping and striking an individ- 
ial, let’s say a woman, that would be direct evi- 
dence of the issue as to whether that motor vericle 
stopped at the stop sign. I saw the moto.: vchicle 
pass the stop sign without stopping. 

Let's assume that the woman that was hu 
sued the driver of the car for personal inj” 
The issue in that case being did the motor v 


pass a stop sirn without stopping; the plain 


of course, saying that is just what happened 


defendant saying no I stopped first and then passed 
the stop sign. 

If I were called as a witness to testif 
woulc give the testimony I just stated. If 
courtroom deputy Mr. Adler, were to testify, 


couid not testify directly on thet iss 


in fact, say: I was talking 


turned to my right, I saw thi 


traveling at about sixty mile: SF hour. 
behind me. TI lost sight of it for two cr th 
CM" 36 ‘bout one hundred feet later, I looke: to the 
lef: and it was traveling at the same rate o} speed 
an' it struck the plaintiff. 

There ave ‘he circumstan es fror whic: yn may 


reisonatly draw the inference th t tr it motor vehicle 
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» ssed the stop siren without stoppinz. He lost 
sitht of it for two or three seconds. it traversed 
one hundreu feet. Our goo’ tommon sense and ex- 
perience lecdr us to infer that that motor vehicle 
could not have stopped at the stop s'gn ani then 
started from scratch and proceeded in tha: tir: 

and then struck the plaintiff. So there you hive i:. 
One is direct evidence on an issue. fhe other is 
circumstantial evidence. 

The law dces not hold that one form of evidenc> 
is of better q.ality than the other. It requires 
che Government to prove the guilt of the defendant 
by both types «f evidence by proof beyond a reason- 
able doubt. 

What is the evidence in the case? 
sworn testimony of all of the witnesses regardless 
of who called them. They are all listed before you; 
The exhibits that are marked in evidence, and upon 
that and the ii ferences you draw basi ¢ upen your 
good common sense and experience, yor will arr ve 
at a verdict. 

I think it is important for you to undersvand 
what is not evidence in the case. ne statements 
made by the lawyers to you in both the opening and 


the summation is not evidence in the case. As i 


incieated, tre opening was irce ed o alert you 


to the testinony that was to com so that you nm ht 


more easily follow it. 

The summations are arguments made by the law- 
yers focusing attention on what they regarded as 
the impe. ant evidence and the importarit issues of 


the case. But. they prefaced their summations and 


4f they did not preface someplace during the sum- 


mations, they warned you they might be inacc rate 
in recounting the testimony. It was only your rec- 
oliection. It is your recollection that counts, 
Neither attorney attempted to distort the evidence, 
Those things heppen. 

During your deliberations, if you want to hear 
any of the evicence back, it will take time. Every- 
thing we say, everything that has been said is re- 
corded and the reporter will read ‘t back to you. 

Statements made by the court is not evi lence 
in the case. <Any random statements you may have 
heard ever: about the courthouse, | alerted you to 
the danger of -oming in contact with anyone. So 
I assvre it div nor happen, but if it did, just dis- 
regard it. Any side remark you may have heard, it 
4s not part of the case. 

The evidence is sworn testimony; the direct, 
the cross-examination, redirect or recross- That is 
the evidence, and the exhibits. Evidence stricken 
from the recorc, when | sai " stri.e it from the 
record, " just as it is physically s ricken from 


tho couctt reporter's record, figurat vely it is 


stricken from vour mind and memory 
coistidered. 


4t times, objections were sustained to ob jec- 


tlons made by counsel. You may no. peculate on 


what the answer might have been for ‘ie sine r-ason. 
lt was not answered and not in the r 
may not consider it. 

I would like to define the differenc: | 
an inference and a presumption. An inference 
a conclusion which reason and common sense 1° 
jury to draw from tacts which have been esta!) 
by the evidence of the case. The drawinpe, of 
ference is discretionary with the jury an 
given you two examples of drawine an inference. 
One is determining a disputed fact through c 
stantial evidence and the other inference yo 
draw from the failure to call witnesses. 
say from the féeilure to callw‘tnesses, in 
ing whether tes -imony ‘5s matecia., you mak? 
mination to whe~her the evideice tha 
might have given is cumulative, wh:ther it 
adds to the test:imony élready hai ani scemes 
other purpose. 

When reierence was made cto the 
bring cther turveilling agent: i» ad 
tective Heckran the example s net! 


well, s.ppos«: tie batter in a ba cball game } it the 


opposing catcher o:: the head with his bat and the 
eatcher sued the batter for personal injuries. Well, | 
if it were Yankee Stadium and wo had fifty tho sand 
peoplethere, we would not have to bring every one 
who saw the incident down to testify Yor migit 
bring the umpire or the manager down, but cher> 
comes a time when on that issee, did ‘he batter 
strike the catcher, that it is purely cumulative 
and serves no purpose. So you make that determine 
ation when you determine the materiality or ringing 
another witnees down. 

Presur»tion, on the other hand, is a conclusion 
which the law requires the jury tc make anc con- 
tinues cnly so long as it is 10t ove:come or o1Lte 


weighed by evicence in the case 0 th>2 contrary. 


The example of that, of course, is tic presumption 


of innocence. Jnless the presum tion is outweighed, 
then the jury is bound to find importance with the 
presumption. 

You, the urors, are the sole judges of the 
credibility <«f the witnesses, which means the 
believability cf their testimony and the weipht 
their testimony deserves. Scrcut‘nize the testimony 
given and the circumstances t de wh ch eech w tnesi 
testified and every matter in ev denves which tends 
to show whetter a witne : is wortiy o belief. Of 


sovrse, as I warned you at th> oitset, you do not 
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take into consideration the fact that Detect v 
Balmer and Detective Heckman are detectives. ou 
judge their testimony like any other witness. 

Take into consideration the inte)ligence >f 
the witness, in the defendant's, Vel 2-Diz case, 
his inability to speak the language ¢lueni.ly, che 
degree of his 2bility to express himself in the 
language is a matter for the jury. You saw ‘iim. 
You heard testimony concerning that capability. 

Take into consideration the witness’s motive 
and state of miad. Why is he testif:ing? What is 
his state of miid while he is testif:ing before you? 
Take into consideration his d>»meinor and manner 
while on the wicness stand. id che witness answer 
fully and fairly to the questions put to him? Was 
the witness evasive? Take into consideration the 
witness's own abilty to observe the matter as to 
wrich' l.e has testified; whether he should impress 
you as having -: acturate recollection of these 
matters. 

ake into consideration he reiécion cach 
witness might bear to the out om of ‘1€ cise. 
Ta'e into consideration the manner in which witness 
is torroborated or contradicted by other testimony 
{n che case. If a witness shculd kmovingly have 


tes zified false y concexning he mate cial ‘act, 


you have a righ’: to disregard al thet witness's 


| 
| 
| 
| 


sstimony on the theory that he is unworthy £ 
salie™. On the other hand, you, if you wish, 
accept »o much: of his testimony as you recog \ize 
ac believable, discarding, . of course, that 0r- 
tion that you recognize as being unt: uthfit. 


Again, that principle underscor:s thu b read 


disgression an authority that the jury has in 


weighing and assessing the credibility of iit- 
nesses. The defendant need not testify in h 8 own 
behalf but when he does, as in this casc, yo! are 
charged tc weifhing the believabiiity, the cvedi- 

bility of his testimony by tie same cules, “fhe 
same standerds as any other witn ss. 

Turning tc the charge in th's c 16, te Lin 
dietment reads as follows: "“ on or about th 
seventh day of August, 1973, within the East:m 
District of New York, the defendant Jose ‘ab. iel 
Velez-Diaz, dic knewingly and intentionally (is- 
tribute appro: natcl, 34.39 grams nex weight of 
cocaine hydrx’ loride, a schetule 1] sarcctic rug 
controlled substance in violesic of iicle 2, 
United States Code, Section @:1 ) Vd 

Cf course, the indictmen. and tle readii ¢ 
th incietment is not proof of the charge. 
pr: of o} the cl arge must come fro: th: witne: ses 


an the exhi .it3; the .aGenc °*. 


The defer«ant pleaded not pullty to the c arge 
,° this indictwent. As I said, the Conrress d:fine: 
federal crimes. In 1970, the Congress enact: d what 


‘¢ known as the Drug Abuse and Control Act 0° 970, 


| 


which closely supervises the manufacture, im 10 tation, 


possession, distribution and use of certain 1 '3S- 
Tt made a list of drugs and composed certain 5 hedu Les 
an. so “he »rug Abuse and Control Acts speak i 
te:ms ¢’ controlled substances, the differen 
of controlled =.bs*ances. 

Cocaine or cocaine hydrochloride, the c! emical 
and technical name for it, is listed in Sect or 812 
of Title 21 in Schedule II in the following an- 
guage: “ cocoa leaves and any salt compound « eriv- 
ative or preparation of cocoa leaves and any 
conpound derive tive prt,ared thereof which i 
jieally equivalent or identical with any of U 


substances. Il charge you that cocaine hyd” 

chloride is a *“thecule II controlled substan 
The act prohibits the distribution, whi: Fr 

effect means the sale or distribution of coc 


this brief language--I won't read the entire 


tion. 


" 


It shall be wmlawful for any person Ic 
or intentional’y to distribute a cont ollec 


et nee. 


e indictment that I read is basec on that sec- 


tion.’ rat is why Section 841 (a) (1) is cited. 
Most of our Federal Law is codified and theresis 
Title 21, Food and Drugs. That is why the section 
“s citet in th: incictment.. 

So in order to suttain this burren of prof, 
the Government must pr -e beyond a rn-asonzé ble «oubt 
one, that on Avgust 7, 1973 Jose Gabriel \elez: Diaz 
sold thirty four or approximately 34.39 grams of 
cocaine hydrochloride to Detective Horace 0. B.lmer: 

two, that such sale or distribucion, tc use the spee 


cific words of the act, was knowing «nd intentional; 


in other words, that he was aware tha the si Dstance 
that he was selling was cocaine and that it 14s not 
by pure accidenc that he happened to be selling a 
substance and h3 did not know what it was; and 


that what he did was a voluntary, and an intentional 


act. 


If the Government provec those two essert: 
elen ats by proof beyond a re'sonable doutt, then it 
is your duty to find the defendant guilty of the 
erine charged. If the Government failed to ;rove 
either of those elements by proof beyond a ress- 
onable doubt, then it is your duty to find th2 de- 
fendar. not guilty. 

Yo. wil’. siortly excu ed fror tre courtroom 


to deliterats: o1 the me.cer. Eavh fro. must decide 


ve case for himself and herself. Do nct re'y} 

one of the other jurors to make your decisio: 
you. That would not be giving the part‘es 
separate verdicts, which they are entitled 

On the other hand, it would be ‘mpror® 
juror to take en intransigent position anc 
budge without talking to his or her fellow j 
The jury process is a deliberative process. 
exchange ideas and talk about the “vidence ar: 
based on the evidence you can arrive at a uné 
verdict, then it becomes the verdict of this 

During your deliberations, you may have occasion | 
to communicate with the court and you jo that through 
your foreman. 411 notes, through the foremar, The 
foreman hare the obligation of funneling ever) thing 
that the jury wants to convey to the court. Do not 
tell me at any time how you stand in your,voting. 
If you are six to six, ten to two, eleven to one, 
I an not intere- ted However, when you have irrived 
at a verdict ¢* en send a not? t> me anc say ve have 
arrived at a verdict. "o not t3 1 ine what th? /er- 
dict is. Do not say guilty o- mg ity. Just say 
we have a verdict. 

When I get the note, I will call you int» the 
rou *troon and I will ask you to stand and, in e fect, 


1 » 11 sayt in the case of Un‘'tec Sta es o Averica 


aga nst Jose Gai riel Vele”-Diz z tow d> you find the 


Tondancs guilty or not guilty. You will tell me 
yerdiet of the jury. Then I will poll the jury 
ask each juror whether that was his or her ver~ 

et. If in open court all the jurors agree that 

wa: the verdict, then for the first time it 'ecomes 
the verdict, not before then. 

You may want to have some testimony rea back 
to you. If you do, try to be specific. Idertify 
the witness, if you can. Identify the subject 
matter. lt will take a long time to find the ma- 
terial. It is all on this spaghetti like taje that 
the reporter makes the imprint on and they will have 
to find the specific informat on you want. en that 
happens, then 7 will call you into the Court oom and 
have the repor==r read it back. The same th'ng goes 
for the exhibits. I will not send the exhib‘ts in 
but <f you ask for the exhibits, | will send them 
into you. 

Tor the moment, I would ask you to leave 
court so I can iiscuss a matter wit counsel. 


jury is excuse. 


(Whereupon the jury left the courtroom. 


TH. COURT: Mr. Weinbach, any exception: 
ad iticrs? 
MP. WEII'BACH: No exceptions 


MR. KAT’ HE?%: No excepti ns 


THE COURz: Thank you. 

MR. KATCHERs There is one addition, 1 ih: 
Your honor started to speak about the burden o 
preof but your honor failed to instrucc the ju 
‘chat the de» of proof which rests ipon thi 
armment never iif =s It remains. ther thn 
I think your henor covered every other aspec:. 

THE COURT: Fine. Thank you. 

MR. WEINBACH: Would there be any objectien to 
having the jury have the exhibits since they ave so 


few, with the exception of the cocaine? 


THil COURT: I never send them in until ‘hey 


ask for it. I could not understand why you « id not 
distribute them amongst the jury during the ‘ric 

Seat the jury. 

(\hereupon the jury entered the courtro.m 

THE COURT: Because of what I said about 
presumption of innocence, I think you underst 
the burden the Government has to prove the e@). 
of the defendant beyond a reasonable coubt never 
shifts. 

At this time, I will excuse the altenmnates. 
The alternates may not deliberate with the jfiry. 
So you are excused. I will ask you to take »our 
personal things out of the jury room nd, of course, 
yo r lu ch his  .en or seed aid © @& :ect it at 


an: momnt. I asked the rest:urint io deliver the 


neh at twelve-thirty. They never deliver - 
cme, of course. Would you take leave now. 

(Whereupon the alternate jurors le‘t th 
room. ) 

THE CCURTs Will the clerk please swear i the 
me shal’. 

(\8.ereupon the clerk administered the oath to 
th: mar: hall.) 

THE COURT: I am going to release the liwyers 
for lunch and they probably won't get back util 
one-thirty or quarter of two. It means that if you 
send me a note, I will not be able to give it my 
immediate attention. I ‘e:mot do a thing about it 
until I discuss it with the lawyers. So if you do 
not get an immediate reply from me, do not ti ink I 
have forgotten abouz you. I just cannot do anything 
about it. 

If you have any questions, you just senc them 


through. I wi’ hold them until the lawyers come 


back from lumer. As soon as I feel I Know what the 
answer ‘8, | will call you into the courtroor. 


In the meantime, you are excused for del iteration, 


on the vatter before you and I am confident you will 


pe) form your duty to the full extent of the cath 
tha: you took t> render a tre and fist verdict. 
The: meens or tue evidence, i: a cor ince /it1 the 


laws as the cout charged it, an free of all bias, 


» 24udice and -ympathy. [he jury is excused 

Whereupon the jury left the courtroom. / 

THE COURT: Gentlemen, please return by one 
“orty-five. ji would like you here. i* there is 
nothins, you can return to what you w re doing, 
bet I expect some questions by then. 

(1er-upon there was a l:mcheon recess an. 

court reecuvened at one forty-five PM.) 

Ti: COURT: The jury is asking, for the photo, 
car registraticns and then the question is the dare 
moved which, of course, I cannot answer. Is there 
anything in the testimony to indicate the date he 
moved? 

MR. WEINBACH: I think the testimony was 
Aid not recollect when he moved from 419 Franklin 
Avenue. That is my recollection. 

MR. KATSHER: He moved around December, 
think. 


MR. WEIND“<CH: I think I do recall. The 


of 1973, but : am not positive. I thin tha 


be right. 
THE COURT: Who was the reporter on the trial? 
THE CLERK: Mr. Stalker. 
THE COURT: That is Velez-Diazs" testimo 
TUE CLERK Mr. Stalkey rier". 
Tell tnem we we 


sc’ timouy or wien he says he nov. 


Please produce the photo and the r 


ey are exhibits numbers what? 


MR. WEINBACH: I am turning over FExhib rt Num- 


ber Four in evidence which is the car regist a ions 


and Exhibit Five which ‘s the photo. . 


THE COURT: Turn them over to tie ma‘shill. 


You do not need the mail envelope. it could 
detached. The mailing envelope and the cert 
copy is detached and the exhibit is now only 
two registrations. Will the marshall please 
it to the foreman of the jury. 

THE MARSHALL: Yes, your honor. 

THE CLERK: That note from the jury is 
Court's Exhibit Three. 

THE COURT: Do you remember whether it 
direct or cross-examination? 

MR. KATCHERs Cross-examination. 

THE COURT: See if you can find 
of Mr. Velez-D‘ az «hon he testified 
examination ae co when he moved out 
419 Franklin Ave.iue. 

Seat the jury. 

(Whereupen at 2:15PM the jury entered 
courtroom. ) 

TH. UR You asked fo 
th y weve scit in. Th you 


meed. I caiwet answe- the c ies ion 


deliver 


derends on whet the evidence shows and you are up- 
posed to make that determination, if it is of s @- 
nui.f cance to you, 

All I can do is ask the reporter to read t e 


questions concerning Mr. Velez-Diaz" occupanc: of 


41.9 Fran*tlin Avenue, Apartment 1, and those qiestions 


which relate to when he got out. 

I am asking the reporter to do that. 

(Whereupon Mr. Raymond Stalker , acting «fficial 
court reporter, read from she trial transcripts from 


‘ 


page » line through page _._, line .__..) 

THE COURT: That is all the evi-.ence thai the 
reporter was able to locate concerning the question 
that you asked. The jury is excused. 

(Whereupon at 2:15PM the jury left the curt 
room. ) 

(Whereupon, at 3:57PM a note was receive from 
the jury.) 

THE COUR’: I understand that Detective | eck- 


'; lop is 1¢* in evidence? 


men 
MR. KATCHER: That is correct, sir. 
MR. WEINBACTI: That is correct. 
THE COURT: All I will do is bring the fry in 
tell them it is not part of the record. !¢t 
in «vidence. 


TH: CLER‘*s Note from the ju m, 


Ext bit ‘hree fo: identificat® on. 
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Whereupon, at 4:00 PM the jury enti red t 
urtroom. ) 

THE COURT: I am sorry I cannot be too hel; ful 
on vour last request because this exhib - was at 
marked in evidence., Some exhibits are marked fir 
identification. Identification merel: mears tht 
when the witness referred to & paper, it is icden- 
tified with a number so that if anyone reads the 
record and wants to know what the witness was 
talking about, they can always look at the da - 
ument to see what the witness referred to. &t it 
is not marked in evidence, and, therefore, is not 
part of the record. So I cannot supply you with it. 


The jury is excused. 


(Whereupon, at 4:05 PM the jury left the 


courtroom. ) 

( Whereupon, at 4:25 PM a note was receted 
from the jury. } 

THE COURT: Ci-av-ettes, Pall Mall. Can \we 
owder drinks, wich 2. 

Mr. Katcher, do you have any objection i I 
ask the marshall to take their order for coffce 
and cake? 

MR. KATCHER: Of course not. 

THE COURT: Tell them if they wan: to have 
sof ee of other drinks, “hat ‘s ¢" th: houre. ‘e 


40 10t supply cigarettes. Trt di inks have to come 


from the coffee shcp across tue street 


an order for .t. Make it quick. 


STATE OF NEW YORK ) 
: SS. 
COUNTY OF NEW YORK ) 


ROBERY AILEY, being duly sworn, deposes and says, that deponent is not a 
party to the action, i: is over 18 years of age and a at 286 Richmond Avenue, Staten 
island, N.Y. +0302. That on the day of gust 
197: deperent served the within _ hpendix apeat 


attorney(s) for 


in this action, at 


t 
the 


rookivn, 


the address(es) designated by said attorney(s) for that purpose by depositing Xtrue copies 
of same enclosed in a postpaid properly addressed wrapper, in an official depository under 


the exclusive care and custody of the Umited States post office department within the State 
of New York. 


Sworn to before me, this ,] 


NIGwsSe 


VA 1. 
Wied LY 


Me Public, Stat e of New York / 
No. 43-0132945 
Qualified in Richmond County 
Commission Expires March 30, 1976 


